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September 20 2010

Canadians are rattled by the slow erosion of democracy in the country. 

The latest affront to our freedoms is in Bill C-36: The Canada Consumer Product Safety Act. 
Without closer examination, you may consider the Bill as being reasonable.  We ask that you take the time to read the accompanying material.  In it you will find a specific legal opinion written by Shawn Buckley, Canada’s only constitutional lawyer called to the 2009 Senate hearings as an expert opposed to the issue. Included are remarks made by Senators in their review of Bill C-6 (former Bill C-36) noting clear violations of civil and Charter rights.  Essentially, saying Bill C-36 deprives Canadians of their democracy.

The proposed legislation offends the fundamental principles that our constitution is found on.  Granting carte blanche police powers to any ministry without judicial review or recourse is highly objectionable and unnecessary. 

We respectfully disagree with Health Minister Leona Aqlukkaq’s assertion that the Justice Department has found this Bill to be consistent with the Charter of Rights; if that is indeed correct, with the exception of section 40 dealing with interim measures, why is there the need to exempt any other orders made under this Bill from the requirements of the Statutory Instruments Act?  Bill C-36 permits inspectors to make orders which take control of private property without Court supervision.  The exemption of these orders from review and publication under The Statutory Instruments Act, is extremely troubling.  Not only will the Bill permit Health Canada to circumvent the rule of law, they will be able to do it secretly.  The public and Members of Parliament will not know what is happening.  How does this secrecy protect Canadians?

We are also concerned when the Minister and others repeat the main justification for the Bill, that Health Canada does not have the power to order the recall of dangerous products.  We are concerned because of how misleading this is.  When the average Canadian hears this, he/she thinks that Health Canada has no power to protect them against dangerous products.  This is simply not true.  Currently, if there is a dangerous product and the manufacturer will not recall, Health Canada can: seek a Court injunction;  obtain a search warrant to seize the product, or issue a Ministerial Order under the Hazardous Products Act.  All of these orders are, however, subject to independent Court or Review Board supervision.  The only difference between the recall order sought by Health Canada in Bill C-36, and the existing powers is that recall orders will not be subject to independent review, and will be secret (exempted from review and publication under the Statutory Instrument Act).  The reason why previous Parliaments have never granted Health Canada a recall power, is that until now, Parliament has been unwilling to allow private property to be controlled without independent supervision and in secrecy.
We are asking you to stand up for democracy, to do your duty as elected representatives of the Canadian public.  Read the Bill.  Review the expert legal opinion to make a decision that corrects the gross imbalance between the rights of the individual and the rights of the State.
Your belief in the democratic principles so eloquently expounded by John Diefenbaker many years ago, demand nothing less.
The Natural Health Products Protection Association
cc: All Members Of Parliament, Senators, 4 Party Leaders, Minister of Health, Deputy Minister of Health

Short Summary

The Canada Consumer Product Safety Act (Bill C-36): 
Removes The Rule of Law. Sacrificing the rule of law leads to tyranny and loss of freedom. Rule of law has become a dominant legal principle in free countries around the world. It is the fundamental underpinning of a free society. Bill C-36 removes the rule of law for Canada's entire consumer product industry and it's people.

Shifts Control To Bureaucrats. The Bill represents an unprecedented change in the powers of how the state confronts the citizen. The rule of law and private property rights are all but extinguished where consumer products are manufactured, retailed and distributed. This affects a huge sector of Canada's economy and its citizens. Bill C-36 exchanges private property rights for oversight by bureaucrats.

Ignores Canadian Sovereignty. International trade agreements and foreign laws can be adopted without Parliamentary debate. Health Canada has written out the need for approval from Canada’s elected or appointed officials in the House of Commons and the Senate. The Federal cabinet can incorporate documents from foreign governments or organizations as law. This will fundamentally change the ground rules for the consumer product industry and Canada’s democratic process. Bill C-36 allows Canada to automatically adopt foreign laws.

Removes Legal Rights. The real change brought about by Bill C-36 is not that it protects consumers; rather the real change is the abolition of procedural safeguards citizens currently enjoy. It abolishes the rules and principles that give the Canadian consumer product industry their privilege of due process. Bill C-36 doesn’t improve your safety, only bureaucratic power.

Shifts Power from the Provinces to the Parliament. The Provinces are allowing the Federal Government to regulate in the Provincial jurisdiction of property and civil rights. This represents a significant transfer of power from the Provinces to the Federal Government. Bill C-36 has Provincial independent control submit to the Federal Government.

Is Unconstitutional. The search and seizure powers in Bill C-36 are probably unconstitutional for violating the right found in section 8 of the Canadian Charter of Rights and Freedoms. In Canada you are still guaranteed to be free from “unreasonable search and seizure.” 'Reasonable' is an important legal standard. However, Bill C-36 would grant unqualified, untrained or inexperienced inspectors judgment calls in an area historically reserved for experts. Bill C-36 allows unconstitutional searches and seizures without a warrant.

Short Summary (cont’d)

The Canada Consumer Product Safety Act (Bill C-36):
Presumes Guilt. The Health Minister determines guilt. This violates the right found in section 11 of the Canadian Charter of Rights and Freedoms. In Canada you are “to be presumed innocent until proven guilty according to law”. Persons can be fined and have property forfeited to the State for administrative violations. They would have no right to have a Court determine their guilt or innocence. There is no defence of due diligence or of honest but mistaken belief. There does not have to be a safety risk to be charged with an administrative offence. Bill C-36 allows colleagues of the bureaucrat who charges you with an offence, to determine your guilt.

Removes the Law of Trespass. Bill C-36 abolishes the law of trespass. Inspectors can enter onto any property without a warrant. Inspectors can do this without being liable for doing so and are exempted from the law of trespass. Bill C-36 threatens our defined Canadian property rights and gives the State free access.

Allows Private Property Searches. Bill C-36 allows warrants to be issued to search private homes without evidence of criminal wrongdoing. Bill C-36 allows a health inspectors belief to authorize a search warrant for private property.

Is An Unnecessary Law. Bill C-36 is being promoted as necessary to protect our families. However, under the existing law the State is already granted significant powers to protect safety. The Hazardous Products Act, The Criminal Code and Civil Penalties are existing laws already working to protect Canadians. Bill C-36 creates extreme conditions that are unsafe for Canadian businesses and citizens.

Removes Court Supervision. Bill C-36 allows the State to seize property without a Court order. It allows the State to assume control over the movement of private property without a Court order. There is no limit to the amount of property that can be seized. There does not have to be a safety risk to justify the seizure. There are no defined time limits to the length of seizure. Directors, officers and managers are personally liable for ‘violations’ by their company. Bill C-36 trades judicial review for a bureaucrat’s opinion.

Creates a Conflict of Interest. Bill C-36 sets up a significant conflict of interest. Health Canada may benefit financially from fines and the seizure of private property. The power that decides what you are charged with is the same power that sets and collects the fines. Bill C-36 justifies Health Canada’s creation of this enforcement to keep fines to pay for itself.

Senator Opposition to Bill C-6 (former Bill C-36) [2009]
Senator Elaine McCoy, a lawyer, stated: "This legislation does not need to break a tradition that we have had in this country, which is to protect the civil liberties of people while we are enforcing the law. When Senator Baker read out the opinion of the Supreme Court of Canada that talked about why we have these protections in our law, it was essentially to show that we not end up in a police state. There will be court challenges on this legislation."

Senator Joseph Day, a lawyer, stated: "There are sections of this legislation that will not stand up to scrutiny or to court challenge. I found the misrepresentations that were made by the Minister in relation to the amendments to be very disappointing this legislation is an unnecessary overreach and will cause problems in the future." 

Senator Celine Hervieux-Payette, a lawyer, stated: "This bill establishes a precedent that has not even been seen by criminals. Once inspectors are given permission to enter a house, they can search the entire house. This is something that we see in political systems other than democracies. We do not do this in democracies."

Senator George Furey, a lawyer, stated: "As Bill C-6 now stands, consumer safety inspectors enter our homes and seize our property, such as computers and documents, without any judicial supervision. The inspector has to show nothing more than a desire to check compliance or non-compliance with the act. This is not how our law has developed. We would essentially have no freedom and no privacy if that was the state of our law. We would be living in a police state."

Senator Tommy Banks, a lawyer, stated: "Some of the intrusive powers contained in this act will end up in court, and the court will strike them down because they will be ultra vires. This act does not say that you have been convicted of anything or found to have committed a violation. It says a person named in a notice of violation has no defence by reason of due diligence or by reason of having believed that they were acting with the colour of right. It is undoing 400 years of common law."

Senator George Baker stated: "This bill actually says one has no privacy rights. An inspector who is carrying out their functions or any person accompanying them may enter on or pass through or over private property. There is no expectation of privacy more reasonable and more demanding of constitutional protection than our right to expect that we will be let alone in the privacy of our homes during the night."

Senator Sharon Carstairs stated: "Each individual Canadian has a right to privacy. They have a right to the protection of their own home. They have a right to live in peace."

Senator Romeo Dallaire stated: "No one has the right to infringe on human rights. As legislators; our primary responsibility is to ensure that this legislation corresponds to the rule of law and that people are protected to the full extent of our intellectual, physical and human capacities."
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