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KEVIN JAMES MILLERSHIP

PLAINTIFF

- and -

HER MAJESTY THE QUEEN
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 ______________________________________________________
WRITTEN REPRESENTATION #2 OF THE PLAINTIFF 

(RE: DEFENDANT’S MOTION TO STRIKE)
1. The Plaintiff, Kevin James Millership (“Mr. Millership”), claims that Her Majesty the Queen (“the government” or “Canada”), through her servants Ms. M. Giddings and Mr. D. Green, has negligently and criminally failed to reduce Canada’s 1996 Fluoride Guideline, as contained in Canada’s Guideline for Canadian Drinking Water Quality, to a level under 0.8 - 1.0 mg/L for the optimal level in drinking water for dental health and under 1.5 mg/L as the maximum allowable concentration (MAC) in drinking water for public health, to the detriment of the public health of Canadians living in communities with artificially or naturally fluoridated drinking water supplies.
- 2 -
2. Ms. Giddings works for Health Canada and is Canada’s Manager of Water Quality for the Science Division and Health Bureau and 
she’s Canada’s only sitting member on the Federal-Provincial-
          Territorial Committee on Drinking Water (the “Committee”). The 

          Committee is charged with the duty by Canada to set, and adjust if 
          necessary, Canada’s optimal fluoride level in drinking water for dental 
          health and to set Canada’s MAC for fluoride in drinking water for 
          public health. It is Ms. Giddings duty to research, analysis, and 
          review, on an ongoing basis, with care and consideration, Canada’s 
          optimal level of fluoride in drinking water for dental health and 
          Canada’s MAC of fluoride in drinking water for public health, and it’s 
          her duty to make recommendations on, and when necessary, to adjust, 
          Canada’s recommended optimal and MAC fluoride levels in drinking 
          water for dental and public health in Canada’s Guideline  

          for Canadian Drinking Water Quality.
3. Mr. Green works for Health Canada and is the Secretary of the Committee. It is Mr. Green’s duty to research, analysis, review, on an ongoing basis, with care and consideration, Canada’s optimal level of fluoride in drinking water for dental health and Canada’s MAC of fluoride in drinking water for public health, and its his duty to make recommendations on, and when necessary, to adjust, Canada’s recommended optimal and MAC fluoride levels in drinking water for dental and public health in Canada’s Guideline for Canadian Drinking Water Quality. Mr. Green, as the Committee’s Secretary, has the additional duty of promulgating the Committee’s recommendations and acting on their recommendations through the government.
4. The Supreme Court of Canada has found that the common law assess liability for negligence “on the basis of breach of duty arising from a 
     foreseeable and unreasonable risk of harm to one person created by 
     the act or omission of another.”

         Steward v. Pettie [1995] 1 S.C.R. 131, at para. 34
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5. Section 3 of Canada’s Crown Liability and Proceedings Act states:

                  3. The Crown is liable for the damages for which, if it were a person, it
                         would be liable…(b)…in respect of (i) a tort committed by a servant 

                         of the Crown.

6. Section 4 of Canada’s Department of Health Act states:

                     4. (2)…the Minister’s powers, duties and functions relating to health 

                         include the following matters:

(a) the administration of such Acts of Parliament and of orders and        

      regulations of the Government of Canada…relating in any way to    

      the health of the people of Canada;

(b) the promotion and preservation of the physical, mental and social wellbeing of the people of Canada;

(c) investigation and research into public health, including the monitoring of diseases.
7. Mr. Millership claims that Ms. Giddings and Mr. Green have breached their duty of care owed to Canadians under section 4 of the Department of Health Act by failing to minimize and/or prevent the foreseeable and unreasonable risk of harm of increased levels, and more severe forms, of dental fluorosis fluoride poisoning occurring in communities in Canada that have 0.8 - 1.0 mg/L of the drug fluoride administered into their public drinking water supply.

8. Mr. Millership further claims that Ms. Giddings and Mr. Green have breached their duty of care owed to Canadians by not lowering, 

     as recommended by Health Canada’s 1999 commissioned report by 

     Dr. David Locker, Canada’s 1996 Fluoride Guideline to below 0.8 -  

mg/L for the optimal level of the drug fluoride in drinking water for dental health and to below 1.5 mg/L as the MAC of fluoride in drinking water for public health, and as such, Canada is vicariously liable in tort for the damages to the proposed Class Members under section 3 of the Crown Liability and Proceedings Act. 
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9. Mr. Millership claims that the Committee has wanted to review and reduce Canada’s 1996 Fluoride Guideline since their May 15-16, 2000 Meeting, in the interest of the public health of Canadians, but that they
     were told by their Secretary, Mr. Green, to “wait for the results of the  

     Health Canada Food Basket survey before revisiting [their] fluoride 
     guideline.” The Committee ordered their Secretary, Mr. Green, to see  

     if the Food Basket survey could be released by September 1, 2000. 

Kevin James Millership Affidavit #2, Exhibit 1
10. Mr. Millership claims that Canada, since May 25, 2005, does “not have a timeline established for initiating [the Food Basket survey].”

Kevin James Millership Affidavit #1, Exhibit A, 

Email correspondence, May 25, 2005, between Mr. Millership and Ms. Giddings
11. Mr. Millership claims that Canada is negligent and vicariously liable in tort for damages through her servants, Ms. Giddings and Mr. Green, failure to act on the Committee’s order to initiate Health
     Canada’s Food Basket survey in May 2000 when the Committee 
     called for the results of the Food Basket survey by September 1, 2000.
12. Mr. Millership claims that Canada, through her servant, Mr. Green, promised the Committee that the results of the Food Basket survey would be released by approximately May 2002, if not sooner. It is now July 2005, more than 3 years after Canada promised the Committee the results of Canada’s Food Basket survey, and Canada has not even bothered to establish a timeline for initiating this work.
13. The Honourable trial judge found that the “liability of Canada can only be vicarious liability based on the conduct of her employees,
      servants or agents (RFJ, paragraph 151).” And he found that there “is 
      no evidence to suggest that the standard of care was not met by 
      [Canada] (RFJ, paragraph 142)” in “promulgating the  
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      recommendations” (RFJ, paragraph 151) from the Committee, or in 
      keeping the optimal levels for public water fluoridation in Canada 
      under “continual review” (RFJ, paragraph 144) in such a way to 
      “minimize the increase in dental fluorosis [in Canada] (RFJ, 

      paragraph 124).”

14. Mr. Millership claims that none of the conditions the Honourable trial judge imposed on public water fluoridation’s legality, constitutionality and liability have been met by Canada, namely:

· Ms. Giddings and Mr. Green have failed to promulgate the recommendations of the Committee by not initiating Health Canada’s Food Basket survey immediately after the Committee called for it at their May 2000 Meeting and by not getting the results to the Committee by May 2002 or sooner as promised;

· Ms. Giddings and Mr. Green stopped the Committee from their continual review of the optimal level for public water fluoridation in Canada by not initiating Health Canada’s Food Basket survey to date, the data of which the Committee is waiting for to re-examine their 1996 Fluoride Guideline for the optimal level and MAC of fluoride in drinking water, and lower it accordingly;
· Ms. Giddings and Mr. Green have failed to minimize the increase in dental fluorosis fluoride poisoning in Canada because today in Canada, 20 to 75% of people in “optimally” fluoridated communities (0.8 - 1.0 mg/L) get mild dental fluorosis, with up to 18.8% of these people getting moderate to severe dental fluorosis.
15. The Honourable trial judge found that “the actions of Canada…are not the proximate cause of Mr. Millership’s dental fluorosis (RFJ, paragraph 146).” Mr. Millership’s dental fluorosis was caused by public water fluoridation between the year 1971 and 1978. 
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16. Mr. Millership claims the since 1994, up until today, the actions of Canada, through the vicarious liability of her servants Ms. Giddings and Mr. Green, are the proximate cause of the Class Members’ dental fluorosis, by their negligence in not lowering Canada’s optimal fluoridation level, and by not following the Committee’s orders.
17. In 1994, Health Canada released their commissioned expert fluoride report called, Investigation of Inorganic Fluoride and its Effect on the Occurrence of Dental Caries and Dental Fluorosis in Canada. It found that:
· In Dean’s time [1940s], determined by dose-response, it was discovered that “…1.0 mg/L [of fluoride] in water provided ‘minimum caries with maximum safety’.”

  Kevin James Millership Affidavit #1, Exhibit F, pg. 5
· The “threshold of 1.6 ppm [mg/L] [Fluoride] in water to prevent the occurrence of moderate dental fluorosis was determined by examining the data from the many communities assessed by Dean…”

Kevin James Millership Affidavit #1, Exhibit F, pg. 348
· In Canada in 1994 it “is perhaps safe to say that fluoride ingestion in an optimally fluoridated area today (1 ppm) is comparable to that in a community with 2 ppm fluoride during Dean’s time.” 
Kevin James Millership Affidavit #1, Exhibit F, pgs. 272(1) and 274
· These “findings indicate that the total fluoride [intake] today [in Canada in 1994] is more than when the ‘optimal concentration’ of the water was 1 mg/L [1940s] and we no longer have a situation of maximum effectiveness and minimum [dental] fluorosis…”

 Kevin James Millership Affidavit #1, Exhibit F, pg. 9
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· Current Canadian “estimates of the prevalences of dental fluorosis and caries show that for many children [in Canada in 1994], the point fluoride ingestion which was considered optimal has been surpassed.”

Kevin James Millership Affidavit #1, Exhibit F, pg. 272(1)
· The “estimates of total daily fluoride intake, which were safe and effective in Dean’s era [1940s], should still apply today [in Canada] provided that all sources of fluoride intake are considered, including dentifrices, mouthwashes, supplements and professional topical applications as well as fluids and foods.”

Kevin James Millership Affidavit #1, Exhibit F, pg. 348
· The average dietary fluoride intake for 12-14-year-old children in Dean’s time was “0.2 mg from food” per day.

 Kevin James Millership Affidavit #1, Exhibit F, pg. 160
· “A resent study found that the average dietary fluoride intake for 6-year-old children was 0.86 mg/day in nonfluoridated areas, which is considered nearly optimal;

Kevin James Millership Affidavit #1, Exhibit F, pg. 271
· In Canada, “there seems to be little control and knowledge of fluoride concentrations in food and beverages.”
Kevin James Millership Affidavit #1, Exhibit F, pg. 120

· “91.2% of children aged 2 to 4 and 93.7% of children aged 5-17 used a fluoride dentifrice [toothpaste].”

Kevin James Millership Affidavit #1, Exhibit F, pg. 277
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· Concluding that:

1. “…the data available to date indicate that on average we [Canadians] are consuming more than the “optimal” amount as defined by Dean in the 1940s. The estimated intake of fluoride today [1994], based upon the fluorosis and caries prevalence of children living in the midwestern states in 1986-97, where Dean conducted his classical studies, by children 12-14 years of age may be around 1.8 to 2.0 mg/day.”  

Kevin James Millership Affidavit #1, Exhibit F, pgs. 325 and 141
2. “…the absence of fluoridated water, however, does not mean that the population is not exposed to an effective concentration of fluoride for enhancement of remineralization. Therefore, water fluoridation [in Canada] should be targeted to areas where dental caries is high.”
Kevin James Millership Affidavit #1, Exhibit F, pg. 22
3. “the total intake of fluoride in children between birth and 6 years of life should be kept as low as possible and should not lead to the formation of dental fluorosis even of the mild type.”
Kevin James Millership Affidavit #1, Exhibit F, pg. 22
18. In 1996, Canada, through it’s servants in the Committee, Ms. Giddings, and others, responded to the findings of this 1994 Health Canada expert fluoridation report, namely that Canadians living in optimally (0.8 – 1.2 mg/L) fluoridated communities in 1994 were being overdosed by fluoride, and lowered in 1996 Canada’s 1978 Fluoride Guideline for the optimal and MAC levels of fluoride in Canadian drinking water from 0.8 – 1.2 mg/L to 0.8 – 1.0 mg/L.  

Kevin James Millership Affidavit #1, Exhibit B, pg. 1
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19. Mr. Millership claims that Canada through her servants on the Committee was negligent in only lowering Canada’s 1978 Fluoride Guideline to 0.8 – 1.0 mg/L in 1996 because the Committee found out before hand, as stated in their 1996 Fluoride Guideline, that it is 
          “apparent…that some children [in Canada] who consume drinking 
          water containing 0.8 – 1.0 mg/L fluoride may have total daily fluoride 
          intakes that exceed the TDI [Total Daily fluoride Intake that is 
          “unlikely to produce moderate to severe dental fluorosis in children 
          22-26 month old].” The Committee recommended this optimal 
          level for public water fluoridation in Canada, even though it causes 
          moderate dental fluorosis, because “the total daily fluoride intake by 
          Canadian children may not reflect current intake patterns because of   

          resent initiatives to control fluoride intake from toothpaste ingestion.”
Kevin James Millership Affidavit #1, Exhibit E, pgs. 12 and 13     

20. Mr. Millership claims that Canada has failed to initiate any initiatives to control Canadians’ fluoride intake from toothpaste ingestion, initiatives like regulating the amount of fluoride allowed in children’s toothpaste sold in Canada and including Health Canada’s warning on fluoridated toothpaste sold in Canada, namely, “…children under the age of three should have their teeth brushed by an adult without any toothpaste…”, as found in Health Canada’s publication, “It’s Your Health – Fluorides and Human Health”. Even if Canada commenced the above initiatives, “their likelihood of success [in reducing Canadians’ fluoride intake from toothpaste ingestion] is at best questionable…” according to Health Canada’s 1999 report by Dr. David Locker, since “these [initiatives] involve altering the practices and behaviors of…individuals…” concluding, “Clearly, the simplest way of reducing the prevalence of [dental] fluorosis in child populations [in Canada] is to cease to fluoridate community water supplies [in Canada].”
Kevin James Millership Affidavit #2, Exhibit 2, pg. 3 of 5 

Kevin James Millership Affidavit #1, Exhibit D, pg. 42
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21. Canada has known since 1993 that the Canadian Dental Association found that for Canadian “children between the ages of three and six, the mean daily ingestion of fluoride from dentifrice [toothpaste] could range from 0.12 to 0.39 mg per brushing” and that, “given brushing could occur twice daily, this level of intake could account for almost the daily requirements…” and that “a significant number of children exceed their optimal daily fluoride requirement simply by using fluoride dentifrice [toothpaste].”

Kevin James Millership Affidavit #1, Exhibit L, pg. 274
22.  Mr. Millership claims that Canada has done nothing of practical  

      significance to reduce Canadians’ intake of fluoride from toothpaste, 

      food or beverages after the 1994 Health Canada report was released, 

      and even if they did it would be of “questionable” value according to 

      Dr. Locker, and as such, every Canadian drinking fluoridated water 
      administered at Canada’s optimal level (i.e., 0.8 - 1.0 mg) as 

      found in Canada’s Guideline for Canadian Drinking Water Quality, 

      is being over-exposed to fluoride to the detriment of their health.

23.  The Canadian Dental Association currently recommends this fluoride drug dosage schedule for Canadians to optimally treat dental decay:

      Age of child             <0.3 ppm          0.3 – 0.6 ppm          >0.6 ppm
      0-6 months                    none                     none                      none

     >6 months – 3 years      0.25 mg/day         none                      none

      >3 years – 6 years         0.50 mg/day         none                      none

      >6 years                        1.00 mg/day         none                       none

                   Kevin James Millership Affidavit #1, Exhibit J, pg. 639

24. Mr. Millership claims that the above CDA recommendations proves that public water fluoridation in Canada administered at 0.8 - 1.0 mg/L is administered at too high a level because fluoridated 
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           toothpaste gives a “significant number of children [under 6 years 

           old]…their optimal daily fluoride requirement [0.5 mg/day]…”  
25. Mr. Millership claims that Canada again, through her servants, Ms. Giddings and Mr. Green, failed to grasp the significance of, and act on recommendations of another Canadian expert fluoridation report, this time the 1998 City of Calgary Report of the Expert Panel for Water Fluoridation Review (the “Calgary Review Report”).
26. In April 1998, Canada, through her servant Mr. Green, told the Committee that “Calgary commissioned an expert review of the [Committee’s fluoride] guideline and suggested a level of 0.7 mg/L for fluoride addition [into drinking water for dental health]. The Calgary Review Report will be assessed and a recommendation on the need to re-evaluate the fluoride criteria summary will be provided.”

Kevin James Millership Affidavit #1, Exhibit B,
 Minutes of the Committee Meeting of April 1998,  
27.  In November, 1998, Mr. Green told the Committee that the “authors of the Calgary Review Report did not appear to present any significant data on the dose-response relationship between the consumption of fluoridated drinking water [0.8 – 1.0 mg/L] and beneficial or adverse effects. The new guideline for fluoride suggests an optimal range of levels, from 0.8 to 1.0 mg/L, based on a qualitative assessment.”

Kevin James Millership Affidavit #1, Exhibit B,
 Minutes of Committee Meeting of November 1998,

28. Mr. Millership claims that Mr. Green mislead the Committee by telling them that the Calgary Review Report “did not appear to present any significant data on the dose-response relationship between the consumption of fluoridated drinking water and beneficial or adverse effects...”, when it clearly did, and by telling the Committee
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       that after a “qualitative assessment” of the Calgary report by the   

       government of Canada, Canada’s 1996 fluoride guideline for the 
       optimal fluoridation level in drinking water as contained in Canada’s 
       Guideline for Canadian Drinking Water Quality should stay “at 0.8 
       to 1.0 mg/L”, when it clearly should not.
29.  Mr. Millership claims that the Calgary Review Report” presented  

      clear and significant data on the dose-response relationship between 
      the consumption of water fluoridated at 0.8 - 1.0 mg/L in Canada and 
      beneficial or adverse effects, finding:

· that “the optimum concentration of fluoride in treated water should be reduced, because the total fluoride intake is now higher than it was when the optimum level was set at 1.0 ppm [1 mg/L in the 1940s]…water fluoridation in Calgary should not continue at its present concentration of 1 ppm. Should it continue at all, then the fluoride
     concentration in drinking water should decrease to at most   

     .5 - .7 ppm [0.5 - 0.7 mg/L].”
Kevin James Millership Affidavit #1, Exhibit G, page 179(6)
· that it “was estimated that total fluoride intake in 1940’s [in North America] was about .5-1 mg/day” and that “this is clearly not true anymore [in North America]: the total fluoride intake from various sources is estimated a to be almost 10 times higher (3-9 mg/day).” 

Kevin James Millership Affidavit #1, Exhibit G, pg. 126  

· that “all the children in Calgary in 1985 were rated as “fluoridated” due to exposure to fluoride from other      sources (toothpaste, dental treatments, etc.) even though 
     fluoride was not added to [Calgary’s drinking] water.”

Kevin James Millership Affidavit #1, Exhibit G, pg. 179(4) 
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· that “the total ingestion” of fluoride for an average  Canadian adult [in 1998] is “approximately 4.43 mg/day” with this average total fluoride intake being “adjusted upwards for subpopulations [in Canada] such as tea drinkers, marine fish eaters, heavy labourers working in increased environments, athletes and many others” and “an average daily fluoride intake from prepared foods served to adult hospital patients (excluding drinks)” is “1.8 mg/day” and “that during  the 1940’s (before the fluoridation of water was introduced) the total fluoride intake from food [for adults in Canada] was about 1.05 mg/day” with other reports giving “a baseline fluoride intake during the 1940’s as .45 - .55 mg/day which is consistent with the Health Canada report.”

Kevin James Millership Affidavit #1, Exhibit G, pg. 179(1)  
· and that “crippling skeletal fluorosis occurs when 10-20 mg of fluoride have been ingested on a daily basis for at least 10 years” and that “the documented total fluoride 
intake [of Canadians in 1998] represents a potential risk 
                              of mild to moderate skeletal fluorosis in adult populations
     drinking water fluoridated at 1 ppm over long periods of 
     time. Similarly increased risks are present for population 
     cohorts with increased fluoride ingestion such as heavy 
     tea drinkers, consumers of marine fish or for cohorts with 
     impaired fluoride metabolism such as renal dysfunctions.”

Kevin James Millership Affidavit #1, Exhibit G, pg. 126  

30. Mr. Millership presents the above claimed examples of negligence on the part of Canada’s servants, Ms. Giddings and Mr. Green, to this Honourable Court to rebut a defense from Canada of due diligence by showing the pattern of her servants, Ms. Giddings and Mr. Green, in down grading, dismissing and failing to properly assess and act on the significant findings of fact of the above 1994 and 1998 expert fluoridation reports and the Committee’s 1996 Fluoride Guideline.  
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31. The Supreme Court of Canada found in Leblanc v. LaReine [1994] 1 S.C.R. 355 at pg. 346 that, “…courts have admitted evidence of similar acts, not to prove the accused’s disposition to commit the crime charged but where it is relevant to prove identity or intent or to negative accident or mistake or to rebut a defense otherwise open to an accused.” 
32. The Honorable trial judge found no negligence on the part of Canada in the above situations because Canada saw the significance of the above mentioned reports (1994, 1996, and 1998) and commissioned another expert water fluoridation report by Dr. David Locker of the University of Toronto, dated November 15, 1999, to definitively recommend the true optimal fluoride level in drinking water for dental health and the MAC of fluoride in drinking water for public health. 
33. Dr. Locker’s 1999 report is called, Benefits and Risks of Water Fluoridation, An Update of the 1996 Federal-Provincial Sub-committee Report (the “Locker Report”). It found that:
· “Standards regarding optimal levels of fluoride in the water supply were developed on the basis of epidemiological data collected more than fifty years ago. The optimal level of 1.0 ppm was chosen, largely on an arbitrary basis, to achieve the maximum reduction in dental caries and the minimum prevalence of fluorosis. Re-examination of the early dose response data suggests that levels as low as 0.6 ppm would have achieved approximately the same reduction in the prevalence of dental decay. There is a lack of contemporary data on dose-response relationships between fluoride concentrations in the water supply, dental caries and dental fluorosis. Nevertheless, it has been suggested that new and more flexible guidelines are needed which take into account the changing prevalence of dental caries, access to other sources of fluoride and contemporary concerns with the cosmetic effects of fluorosis. Levels as
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     low as 0.5 ppm may be optimal in some communities. 
     Dental fluorosis has not been viewed as a public health 
     problem in the past but may become so in the future.”
Kevin James Millership Affidavit #1, Exhibit D, pg. 6
· “Given the lack of contemporary data, recommendations regarding optimal daily intakes of fluoride were based on dose-response data published in the 1940’s. Optimal intakes are those derived from water fluoridated at 0.8 to 1.2 ppm, assuming no other sources of fluoride except food. Maximum intakes were based on consumption of water at 1.6 ppm, the level before moderate [dental] fluorosis appears. Actual total daily intakes were derived from amounts present in water, food, breast milk, air, soil 
     and toothpaste. In Canada, actual intakes are larger than   

     recommended intakes for formula-fed infants and those 
     living in fluoridated communities. Efforts are required to 
     reduce intakes among the most vulnerable age group, 
     children aged 7 months to 4 years. Children of this age 
     who are consuming the maximum dose are at risk of 
     moderate levels of dental fluorosis and are consuming 
     amounts only 20% less than that at which skeletal 
                             fluorosis is possible if maintained over long periods.”

Kevin James Millership Affidavit #1, Exhibit D, pg. 6

· The increases in very mild and mild dental fluorosis in Canada is a “cause for concern” because “[dental] fluorosis at this level is discernable by children aged 10 years and over and can lead to embarrassment, self-consciousness and a decrease in satisfaction with the appearance of the teeth.”

Kevin James Millership Affidavit #1, Exhibit D, pg. 36
· “Current studies support the view that dental fluorosis has increased in both fluoridated and non-fluoridated
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      communities. North American studies suggest rates of 20 
      to 75% in the former and 12 to 45% in the later.”

Kevin James Millership Affidavit #1, Exhibit D, pg. 5
· Success in reducing Canadians intake of fluoride from discretionary sources (toothpaste, food, etc.)  “is questionable at best” and that, 

 Kevin James Millership Affidavit #1, Exhibit D, pg. 42

· “Clearly, the simplest way of reducing the prevalence of [dental] fluorosis in child populations [in Canada] is to cease to fluoridate community water supplies.”

 Kevin James Millership Affidavit #1, Exhibit D, pg. 42
34. Ms. Giddings and Mr. Green were made well aware that Health Canada’s Locker Report concluded that it would be “prudent to lower the recommended optimal level” of fluoride in drinking water in Canada for dental health from 0.8 - 1.0 mg/L by G. Jenkins, the Committee’s Consultant, at the Committee’s October 2000 Meeting and they were made aware by G. Jenkins that the Locker Report recommended that Canada should “include fluoride in the next Health Canada food basket survey.”

Kevin James Millership Affidavit #1, Exhibit B, 

Notes of the October 2000 Committee Meeting

35. Mr. Green had told the Committee at their May 2000 Meeting that fluoride would be included in the next Health Canada Food Basket survey and that it would be completed approximately in May 2002. Mr. Green knew the importance of getting this survey done and into the hands of the Committee Members as soon as possible, even by September 2000 if possible as the Committee requested, because the Committee needed the data from the Food Basket survey to properly
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      assess the total fluoride intake of Canadians in the 21st century to 
      establish a new Fluoride Guideline for optimal and MAC levels of 
      fluoride in drinking water in Canada for dental and public health.

36. As servants of Canada, Ms. Giddings and Mr. Green have failed their duty of care owed Canadians by their actions of not establishing, in a timely manner, a timeline for initiating Health Canada’s Food Basket survey, and by not getting the Food Basket survey done by May 2002.

37. The original goal of public water fluoridation “is the addition of the fluoride ion to a water supply so that the fluoride concentration reaches the optimum level to prevent a substantial degree of dental caries, without leading to dental fluorosis.”

Kevin James Millership Affidavit #1, Exhibit K, pg. 391

38. Mr. Millership claims the above goal of public water fluoridation - i.e. medicating Canadians with the drug fluoride without causing dental fluorosis - is not being meet by Canada, and will never be meet by Canada, if Canada keeps recommending the Committee’s 1996 optimal level for public water fluoridation in Canada as contained in Canada’s Guideline for Canadian Drinking Water Quality.

39. Mr. Millership claims that public water fluoridation administered at the Committee’s 1996 optimal level is a violation of Canadian’s liberty interest to informed consent under s. 7 of the Charter of Rights and Freedoms because to garner Canadians legal consent to be medicated, public water fluoridation treatments must be administered at a level relating to it’s benefit and safety, and this is not the case, according to the clear evidence presented above, with public water fluoridation treatments in Canada administered at 0.8 - 1.0 mg/L.
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40.  The Honourable trial judge found that “Mr. Millership had  

      established causation on the balance of probabilities” between public 
      water fluoridation and dental fluorosis (RFJ, paragraph 140). 

41.  Fluorosis is defined by the Canadian Oxford Dictionary as a:  

      “poisoning by fluorine or its compounds characterized by mottling of 
      dental enamel [dental fluorosis] and by skeletal changes.” 

Kevin James Millership Affidavit #1, Exhibit M
42.  Section 245 of Canada’s Criminal Code Act states that, “Every one who administers or causes to be administered to any person or causes any person to take poison or any other destructive or noxious thing is 
     guilty of an indictable offence and liable (a) to imprisonment…”  
43. Mr. Millership claims that Canada is criminally negligent in causing dental fluorosis fluoride poisoning in Canada under section 245 of the Criminal Code Act, and is vicariously liable, through her servants Ms. Giddings and Mr. Green, since 2002, the date Canada was to have Health Canada’s Food Basket survey in the hands of the Committee, in tort for damages for all the people in Canada living in fluoridated communities administered at 0.8 - 1.0 mg/L that have dental fluorosis between the year 1994, when Canada clearly knew that a serious reduction in Canadians fluoride intake is needed to combat dental fluorosis in Canada, and today.

44. Mr. Millership claims that Canada, through her servants Ms. Giddings and Mr. Green, was made well aware at the Committee’s May 2000 Meeting that:

· the 1999 Locker Report “noted that a fluoridation rate [in Canada] as low as 0.5 mg/L is probably adequate for dental concerns, and would alleviate concerns with over-exposure.”  
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· the Quebec Health Department recommends an optimal fluoridation level of 0.6 – 0.7 mg/L and “a decrease of fluoride additives for children.”;

· that the Province of Ontario lowered their optimal public water fluoridation level to 0.5 – 0.8 mg/L from the Committee’s 1996 recommended optimal level of 0.8 – 1.0 mg/L, because the Province felt “most uncomfortable” with “data which shows an 
                     increase in exposure to fluoride from food [and other sources],                                                                
                     which lead to concerns of over exposure when fluoride is added 
                     to drinking water.”;

· that “there are significant concerns related to over-exposure from food sources.”;

· that some communities in Canada “have ceased fluoridation of their drinking water supplies and have retained the benefits of fluoridation because of food exposure.”;

· that there is a “need for more information on the amounts of fluoride in foods and that the recommended level may fluctuate depending on these amounts.”;

· that the City of St. John is “concerned about health risks associated with fluoridation.”;  

· that Members of the Committee were concerned “with levels of fluoride in toothpaste.”; and,

· that Health Canada will complete the Food Basket survey in “approximately 2 years” (approximately May 2002) and that the Committee ordered their Secretary, Mr. Green, “to find out whether results from the Food Basket survey can be received sooner, by September 1, 2000.”

Kevin James Millership Affidavit #2, Exhibit 1

Notes of the Committee Meeting of May 2000
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45. Mr. Millership claims that Canada, through her servants Ms. Giddings and Mr. Green, was made aware at the Committee’s October 2000 Meeting that:

· “the debate about fluoridation is going on in New Brunswick.”; and,
· “exposure to fluoride” in Canada is “5 to 10 times higher now than it was 30 years ago” and that “it would be prudent to lower [Canada’s] recommended optimal level.”

Kevin James Millership Affidavit #1, Exhibit B,

 Notes of the Committee Meeting of October 2000
46. Mr. Millership claims that he has public interest standing to bring forth the claim in damages for the proposed Class Members and to bring forth the claim that public water fluoridation administered at 0.8 - 1.0 mg/L in Canada is unconstitutional under section 7 and 15 of the Charter of Rights and Freedoms, Constitution Act, 1982 and illegal under section 245 of the Criminal Code Act and section 9(1) of the Food and Drug Act using the Supreme Court of Canada ruling in RJR – Macdonald Inc. v. Canada (Attorney General) [1994 DLR]  pgs. 387 and 408, that found:

· “When the nature and declared purpose of legislation is to promote the public interest, it should be assumed that the legislation actually has such an effect. In order to overcome the assumed benefit, the applicant who relies on the public interest must demonstrate that the suspension of the legislation would itself provide a public benefit.” Page 387
· “‘Public interest’ includes both the concerns of society generally and the particular interests of identifiable groups. We would therefore reject an approach which excludes consideration of any harm not directly suffered by a party to the application.” Page 408
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47.  Mr. Millership claims that the suspension of all Canadian legislation  

      and regulation that authorizes public water fluoridation in Canada to 

      be administered at 0.8 – 1.0 mg/L would itself provide a public 
      benefit as would the Court ordered amendment of Canada’s 

      Guideline for Canadian Drinking Water Quality to show 
      the lower optimal fluoridation level that the Locker Report 

      recommended, and as such, Mr. Millership claims public   

      interest standing using RJR – Macdonald Inc. v. Canada (Attorney 

      General) to bring forth his Proposed Class Action, even though Mr. 
      Millership is not directly harmed by public water fluoridation in 
      Canada administered at 0.8 - 1.0 mg/L because he doesn’t live in an 

      artificially fluoridated community in Canada, Mr. Millership is 

      indirectly harmed because he has family members living in 

      communities in Canada fluoridated at 0.8 - 1.0 mg/L (Edmonton, 

      Alberta) and because public water fluoridation has a “halo-effect” in 

      that it transports fluoride from fluoridated communities in the food 
      and beverage products produced with their fluoridated water into Mr. 
      Millership through his diet, and as such, Mr. Millership’s Charter 
      rights under sections 7 and 15 have been indirectly violated and the 
      Charter rights under section 7 and 15 of the proposed Class Members 

      he claims to represent have been directly violated. 
48. Operation Dismantle Inc. v. Canada [1985] 1 S.C.R. 441 found that:

· “To succeed in their claim for relief under s. 24 of the Charter the plaintiffs would have to establish a violation or threat of violation of their right under s. 7 of the Charter.” Page 3 of 21

· “... a declaration could issue to affect future rights, but not where the dispute in issue was merely speculative.” Page 10 of 21

49. Mr. Millership claims that under caselaw in Operation Dismantle Inc. v. Canada he is entitled to a declaration that public water fluoridation in Canada administered at 0.8 - 1.0 mg/L is unconstitutional under
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      sections 7 and 15 of the Charter because the administration of the   

      drug fluoride at 0.8 - 1.0 mg/L into drinking water violates the Class 
      Members rights under section 7 and 15 of the Charter and threatens 
      to violate Mr. Millership’s rights under section 7 and 15 of the 
      Charter.

50. Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 found that:

· “The Ontario Court of Appeal has held that the right to liberty and security of the person ‘would appear to relate to one’s physical or mental integrity and or control over these.’” Page 36 of 5
· “Without defining the entire context of the phrase ‘principles of fundamental justice’, it is sufficient for the purposes of this case to note that a legislative scheme which limits the right of a person to deal with her body as she chooses may violate the principles of fundamental justice under s. 7 of the Charter if the limit is arbitrary. A particular limit will be arbitrary if it bears no relation to, or is inconsistent with, the objective that lies behind the legislation. Page 52 of 57 
51. Mr. Millership claims that public water fluoridation in Canada, administered at 0.8 – 1.0 mg/L, harms the physical and mental integrity of Canadians, thus violating Canadians right to liberty and security of the person and violating the principles of fundamental justice under s. 7 of the Charter because it’s done in an arbitrary fashion because administering the drug fluoride into public drinking water supplies in Canada at the level of 0.8 - 1.0 mg/L bears no relation to the objective of treating dental decay in a way that minimizes and/or prevents dental fluorosis in Canada in 2005.
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        RESPECTFULLY SUBMITTED

___________________________

                                          Kevin James Millership

Plaintiff, acting on his own behalf    
