©O© 00 ~N O O

10
11
12
13
14
15
16
17
18

H 3665. 1

HOUSE BI LL 2355

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on
By Representatives H nkle and D ckerson

Prefiled 1/9/2004. Read first tine 01/12/2004. Referred to
Conmittee on Health Care.

AN ACT Relating to conplenmentary and alternative health care
practitioners; anmendi ng RCW 18. 130. 190; addi ng a new section to chapter
18.130 RCW creating a new section; and providing an effective date.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF WASHI NGTON:
NEW SECTION. Sec. 1. (1) Based upon a conprehensive report by the

national institute of nedicine and other studies, including a study
publ i shed by the New England Journal of Medicine, it is evident that

mllions of Americans are presently receiving a substantial vol unme of
health care services from conplenentary and alternative health care
practitioners. Those studies further indicate that individuals

utilizing conplenentary and alternative health care services cut across
a wde variety of age, ethnic, socioeconomc, and other denographic
cat egori es.

(2) Notwi thstanding the wi despread utilization of conplenentary and
alternative nedical services by Washi ngt oni ans, the provision of nany
of these services may be in technical violation of the wuniform
disciplinary act, chapter 18.130 RCW  Conplenentary and alternative
health care practitioners could therefore be subject to fines,
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penalties, and the restriction of their practice under the uniform
disciplinary act even though there is no denponstration that their
practices are harnful to the public.

(3) The legislature intends, by enactnent of this act, to allow
access by Washington residents to conplenentary and alternative health
care practitioners who are not providing services that require nedica
training and credentials. The legislature further finds that, wth
proper disclosure, these nonnedical conplenentary and alternative
services do not pose a known risk to the health and safety of
Washi ngton residents, and that restricting access to those services is
not warranted.

Sec. 2. RCW 18.130.190 and 2003 c¢c 53 s 141 are each anended to
read as foll ows:

(1) Except as provided in section 3 of this act, the secretary
shal | investigate conplaints concerning practice by unlicensed persons
of a profession or business for which a license is required by the
chapters specified in RCW 18. 130. 040. In the investigation of the
conpl aints, the secretary shall have the sane authority as provided the
secretary under RCW 18. 130. 050.

(2) The secretary may issue a notice of intention to issue a cease
and desi st order to any person whomthe secretary has reason to believe
is engaged in the unlicensed practice of a profession or business for
which a Ilicense is required by the chapters specified in RCW
18. 130. 040. The person to whom such notice is issued nay request an
adj udi cative proceeding to contest the charges. The request for
hearing nust be filed within twenty days after service of the notice of
intention to issue a cease and desist order. The failure to request a
hearing constitutes a default, whereupon the secretary may enter a
per mmnent cease and desi st order, which may include a civil fine. Al
proceedi ngs shall be conducted in accordance with chapter 34.05 RCW

(3) If the secretary nmakes a final determ nation that a person has
engaged or is engaging in unlicensed practice, the secretary may issue
a cease and desist order. In addition, the secretary may inpose a
civil fine in an anount not exceedi ng one thousand dollars for each day
upon which the person engaged in unlicensed practice of a business or
profession for which a license is required by one or nore of the
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chapters specified in RCW 18. 130. 040. The proceeds of such fines shal
be deposited to the health professions account.

(4) If the secretary nmakes a witten finding of fact that the
public interest wll be irreparably harned by delay in issuing an
order, the secretary nmay issue a tenporary cease and desi st order. The
person receiving a tenporary cease and desist order shall be provided
an opportunity for a pronpt hearing. The tenporary cease and desi st
order shall remain in effect until further order of the secretary. The
failure to request a pronpt or regularly schedul ed hearing constitutes
a default, whereupon the secretary nmay enter a pernmanent cease and
desi st order, which may include a civil fine.

(5) Neither the issuance of a cease and desi st order nor paynent of
a civil fine shall relieve the person so practicing or operating a
busi ness without a license fromcrimnal prosecution therefor, but the
remedy of a cease and desist order or civil fine shall be in addition
to any crimnal liability. The cease and desist order is conclusive
proof of unlicensed practice and may be enforced under RCW 7.21. 060.
This met hod of enforcenent of the cease and desist order or civil fine
may be used in addition to, or as an alternative to, any provisions for
enforcenent of agency orders set out in chapter 34.05 RCW

(6) The attorney general, a county prosecuting attorney, the
secretary, a board, or any person may in accordance with the |aws of
this state governing injunctions, maintain an action in the name of
this state to enjoin any person practicing a profession or business for
which a license is required by the chapters specified in RCW 18.130. 040
wi thout a license from engaging in such practice or operating such
business wuntil the required license is secured. However, the
injunction shall not relieve the person so practicing or operating a
busi ness without a license fromcrimnal prosecution therefor, but the
remedy by injunction shall be in addition to any crimnal liability.

(7)(a) Unlicensed practice of a profession or operating a business
for which a license is required by the chapters specified in RCW
18. 130. 040, unless otherwi se exenpted by law, constitutes a gross
m sdeneanor for a single violation.

(b) Each subsequent violation, whether alleged in the sanme or in
subsequent prosecutions, is a class C felony punishable according to
chapter 9A 20 RCW
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(8 AI fees, fines, forfeitures, and penalties collected or
assessed by a court because of a violation of this section shall be
remtted to the health professions account.

NEW SECTION. Sec. 3. A new section is added to chapter 18.130 RCW
to read as foll ows:

(1) A person who provides health services and conplies with the
requi renments of subsection (3) of this section is not in violation of
any provision of this chapter relating to the unlicensed practice of a
heal th profession unless the person engages in any of the follow ng
activities wthout a proper license:

(a) Conducts surgery or any other procedure on another person that
severs or penetrates the tissues of human bei ngs;

(b) Adm nisters or prescribes x-ray radiation to another person;

(c) Prescribes or admnisters | egend drugs or controll ed substances
to anot her person;

(d) Recommends the discontinuance of |egend drugs or controlled
subst ances prescribed by an appropriately licensed practitioner;

(e) WIIlfully diagnoses and treats a physical or nental condition
of any person under circunstances or conditions that cause or create a
risk of great bodily harm serious physical or nental illness, or
deat h;

(f) Sets fractures;

(g) Treats lacerations or abrasions through el ectrotherapy; or

(h) Holds out, states, indicates, advertises, or inplies to a
client or prospective client that he or she holds a license to practice
any health care profession that he or she does not have.

(2) A person who advertises any services that are not prohibited by
subsection (1) of this section shall disclose in the advertisenent that
he or she is not licensed by the state as a health care provider.

(3) A person who provides services under subsection (1) of this
section shall, prior to providing those services, do the follow ng:

(a) Disclose to the client in a witten statenent using plain
| anguage the foll ow ng:

(i) That he or she is not a |icensed physician;

(ii) That the treatnment is alternative or conplenentary to health
care services requiring a license by the state;
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(ti1) That the services to be provided do not require a |license by
t he state;

(i1v) The nature of the services to be provided;

(v) The theory of treatnent upon which the services are based; and

(vi) Hs or her education, training, experience, and other
qualifications regarding the services to be provided; and

(b) Obtain a witten acknow edgnent fromthe client stating that he
or she has been provided wth the information described in this
subsection (3). The client nust be provided with a copy of the witten
acknow edgnent. The person providing the service nust retain a copy of
the signed witten acknow edgnent for a period of three years.

(4) The information required by subsection (3) of this section nust
be provided in a | anguage that the client understands.

(5) Nothing in this section nmay be construed to:

(a) Affect the scope of practice of Ilicensed physicians and
sur geons; or

(b) Limt the right of any person to seek relief for negligence or
any other civil remedy against a person providing services subject to
the requirenents of this section

NEW SECTION. Sec. 4. This act takes effect July 1, 2004.

~-- END ---
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